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1. 



Claims 1-8 are present in this application. 



2. 



The following is a quotation of the appropriate paragraphs of 35 



U.S.C. 102 that form the basis for the rejections under this section made in this Office 
The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described In a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent In the United 
states. 

Claims 1, 5 and 8 are rejected under 35 U.S.C. 102(b) as anticipated by or, in the 
alternative, under 35 U.S.C. 103(a) as obvious over ZA 9810327 July 28, 1999, 

The reference to KCCM-10132 is considered to be within the scope of the claimed 
language absent a showing that the microorganism is excluded. The specification 
demonstrates that the strain has the same properties. 



The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which It pertains, or with which It is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the Inventor of carrying out his invention. 



3. 



The following is a quotation of the first paragraph of 35 



U.S.C. 112: 
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Claims 1-8 are rejected under 35 U.S.C. 112, first paragraph, as failing to comply with 
the enablement requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to enable one skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and/or use the invention 
with respect to the strain(s) in view of the following: 

A. AVAILABILITY OF THE STRAIN(S) 

It is apparent that the strain(s) is(are) required to practice the claimed invention(s) as 
recited in the claims. As a required element it must be known and readily available to the 
public or obtainable by a repeatable method set forth in the specification. If it is not so 
obtainable or available, the enablement requirements of 35 U.S.C. 112, first paragraph, 
may be satisfied by a deposit of strain(s). See 37 C. F. R. 1.802. 

The specification does not provide a repeatable method for obtaining the 
and it does not appear to be a readily available material. Deposit of a reasonable 
number of strain(s) would satisfy the enablement requirements of 35 U.S.C. 112. If a 
deposit has been made. Applicant is required to meet the necessary criteria of the deposit 
rules in accordance with 37 CFR 1.801-37 CFR 1.809. 

If a deposit has not been supplied or made under the Budapest Treaty, then 
an affidavit or declaration by Applicants or someone associated with the patent owner who 
is in a position to make such assurances, or a statement by an attorney of record over his 
or her signature, stating that the deposit has been made under the terms of the Budapest 
Treaty and that all restrictions imposed by the depositor on the availability to the public 
of the deposited material will be irrevocably removed upon the granting of a patent, 
would satisfy the deposit requirements, See 37 CFR 1 .808. 

If a deposit is not made under the terms of the Budapest Treaty, then an 
affidavit or declaration by Applicants or someone associated with the patent owner who is 
in a position to make such assurances, or a statement by an attorney of record over his or 
her signature, stating that the deposit has been made at an acceptable depository and that 
the following criteria have been met; 

a) during the pendency of the application, access to the 
deposit will be afforded to one determined by the Commissioner to be entitled thereto; 

b) all restrictions imposed by the depositor on the 
availability to the public of the deposited material will be irrevocablv removed upon the 
granting of a patent; 

c) the deposit will be maintained for a term of at least thirty 
(30) years and at least five (5) years after the most recent request for the furnishing of a 
sample of the deposited material; 
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d) a viability statement in accordance with the provisions 

of 37 CFR 1.807; 

and 

e) the deposit will be replaced should it become 
necessary due to inviability, contamination or loss of capability to function n the manner 
described In the specification. 

In addition, the identifying information set forth in 37 CFR 1.809(d) should 
be added to the specification, See 37 CFR 1 .803-37 CFR 1,809 for additional explanations 
of these requirements. 



Applicant has failed to have the statement as to the above availability of the 
strain(s) in accordance with above (b) which states: 

all restrictions imposed by the depositor on the availability to the 
public of the deposited material will be irrevocably removed upon the 
granting of a patent. 



A statement in the record pertaining to the availability of the 
strain(s) will be sufficient to remove the above requirement. 



B. IDENTIFYING PROPERTIES 

Claims 1-5 and 8 are rejected under 35 U.S.C. 112, first paragraph, 
because the specification, while being enabling based on the instant specification for 
claims 6 and 7, if the above statement as to the availability of the strain is included, 
does not reasonably provide enablement for other strain(s) The specification does not 
enable any person skilled in the art to which it pertains, or with which it is most nearly 
connected, to make the invention commensurate in scope with these claims. Applicant 
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has failed to give guidance as to the additional strains other than the deposited strain 
KCCM-10168 as to the genus with specific strain(s) and the properties of these strains, 
see spec page 3, last paragraph which includes E. Coli, Brevibacteria or 
Corynebacteria. The specification only indicates that there is an alleged improvement 
in the production of L-threonine based on the mutagenesis and with only one specific 
difference as noted in the specification on page 9 that the deposited strain does not 
require diamiopimelic acid. The specification teaches only one specific mutagenic 
strain of a specific parent strain but there is no guidance as to any other strains and 
processes, which require a mutagenesis process to produce a patentable additional 



4. No claim is allowed, 

5. The lengthy specification has not been checked to the extent necessary to 
determine the presence of all possible minor errors. Applicant's cooperation is 
requested in correcting any errors of which applicant may become aware in the 
specification. 

6. Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Examiner Lilling whose telephone number is 
571-272-0918 and Fax Number Is for applications Before Final (703) 872-9306 and 
After Final for applications is 703-872-9307 or SPE Michael Wityshyn whose telephone 
number is 571-272-0926. Examiner can be reached Monday-Thursday from about 5:30 
A.M. to about 3:00 P.M. Any inquiry of a general nature or relating to the status of this 
application should be directed to the Group receptionist whose telephone number is 
(703) 308-0196. 
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